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State and Local Government Facilities: Guidance 
on the Revisions to 28 CFR Section 35.151  
 
 Section 35.151(a), which provided that those 
facilities that are constructed or altered by, on behalf 
of, or for the use of a public entity shall be designed, 
constructed, or altered to be readily accessible to and 
usable by individuals with disabilities, is unchanged in 
the final rule, but has been redesignated as Sec. 
35.151(a)(1). The Department has added a new sec-
tion, designated as Sec. 35.151(a)(2), to provide that 
full compliance with the requirements of this section is 
not required where an entity can demonstrate that it is 
structurally impracticable to meet the requirements. 
Full compliance will be considered structurally imprac-
ticable only in those rare circumstances when the 
unique characteristics of terrain prevent the incorpo-
ration of accessibility features. This exception was 
contained in the title III regulation and in the 1991 
Standards (applicable to both public accommodations 
and facilities used by public entities), so it has applied 
to any covered facility that was constructed under the 
1991 Standards since the effective date of the ADA. 
The Department added it to the text of Sec. 35.151 to 
maintain consistency between the design requirements 
that apply under title II and those that apply under 
title III. The Department received no significant com-
ments about this section. 
 
Section 35.151(b) Alterations  
 
 The 1991 title II regulation does not contain any 
specific regulatory language comparable to the 1991 
title III regulation relating to alterations and path of 
travel for covered entities, although the 1991 Stand-
ards describe standards for path of travel during alter-
ations to a primary function. See 28 CFR part 36, app 
A., section 4.1.6(a) (2009).  
 
 The path of travel requirements contained in the 
title III regulation are based on section 303(a)(2) of 
the ADA, 42 U.S.C. 12183(a)(2), which provides that 
when an entity undertakes an alteration to a place of 
public accommodation or commercial facility that af-
fects or could affect the usability of or access to an 
area that contains a primary function, the entity shall 
ensure that, to the maximum extent feasible, the path 
of travel to the altered area--and the restrooms, tele-
phones, and drinking fountains serving it--is readily 
accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs.  
 
 The NPRM proposed amending Sec. 35.151 to 
add both the path of travel requirements and the ex-
emption relating to barrier removal (as modified to 
apply to the program accessibility standard in title II) 
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that are contained in the title III regulation to the title 
II regulation. Proposed  Sec. 35.151(b)(4) contained 
the requirements for path of travel. Proposed Sec. 
35.151(b)(2) stated that the path of travel require-
ments of Sec. 35.151(b)(4) shall not apply to 
measures taken solely to comply with program acces-
sibility requirements.  
 
 Where the specific requirements for path of trav-
el apply under title III, they are limited to the extent 
that the cost and scope of alterations to the path of 
travel are disproportionate to the cost of the overall 
alteration, as determined under criteria established by 
the Attorney General.  
 
 The Access Board included the path of travel 
requirement for alterations to facilities covered by the 
standards (other than those subject to the residential 
facilities standards) in section 202.4 of 2004 ADAAG. 
Section 35.151(b)(4)(iii) of the final rule establishes 
the criteria for determining when the cost of altera-
tions to the path of travel is “disproportionate’’ to the 
cost of the overall alteration.  
 
 The NPRM also provided that areas such as sup-
ply storage rooms, employee lounges and locker 
rooms, janitorial closets, entrances, and corridors are 
not areas containing a primary function. Nor are re-
stroom areas considered to contain a primary function 
unless the provision of restrooms is a primary purpose 
of the facility, such as at a highway rest stop. In that 
situation, a restroom would be considered to be an 
“area containing a primary function’’ of the facility.  
 
 The Department is not changing the require-
ments for program accessibility. As provided in Sec. 
35.151(b)(2) of the regulation, the path of travel re-
quirements of Sec. 35.151(b)(4) only apply to altera-
tions undertaken solely for purposes other than to 
meet the program accessibility requirements. The 
exemption for the specific path of travel requirement 
was included in the regulation to ensure that the spe-
cific requirements and disproportionality exceptions for 
path of travel are not applied when areas are being 
altered to meet the title II program accessibility re-
quirements in Sec. 35.150. In contrast, when areas 
are being altered to meet program accessibility re-
quirements, they must comply with all of the applica-
ble requirements referenced in section 202 of the 2010 
Standards. A covered title II entity must provide ac-
cessibility to meet the requirements of Sec. 35.150 
unless doing so is an undue financial and administra-
tive burden in accordance with Sec. 35.150(a)(3). A 
covered title II entity may not use the disproportionali-
ty exception contained in the path of travel provisions 
as a defense to providing an accessible route as part of 
its obligation to provide program accessibility. The 
undue financial and administrative burden standard 
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1991 Standards 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Plan-1A: 1991 Stand-
ards Minimum with  
Out-Swinging Door 

 
5’-0” x 7’-3” • 36.25 

Square Feet 
 
This plan shows a typical example 
of a single-user toilet room that 
meets the minimum requirements 
of the 1991 Standards. The size of 
this space is determined by the 
minimum width required for the 
water closet and lavatory between 
the side walls, the minimum 
wheelchair turning space, and the 
space required for the out-
swinging door. A lavatory with 
knee space can overlap the clear 
floor space required for the water 
closet provided that at least 36 
inches of clearance is maintained 
between the side wall next to the 
water closet and the lavatory (see 
section 4.16.2 and Fig. 28 of the 
1991 Standards). A wheelchair 
turning space meeting section 
4.2.3 of the 1991 Standards must 
be provided. The size of this room 
requires that the entry door swing 
out. The room would be larger if 
the door were in-swinging. 

2010 Standards 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Plan-1B: 2010 Stand-
ards Minimum with 
Out-Swinging Door 

 
7’-0” x 5’-0” • 35.00 

Square Feet 
 
This plan shows a typical exam-
ple of a single-user toilet room 
that meets the minimum re-
quirements of the 2010 Stand-
ards. Features include: five-foot 
minimum width between the side 
wall of the water closet and the 
lavatory; 60-inch minimum 
circular wheelchair turning 
space; and 36-inch by 48-inch 
clear maneuvering space for the 
out-swinging entry door. Section 
604.3.1 of the 2010 Standards 
requires a floor clearance at a 
water closet that is a minimum 
of 60 inches wide by 56 inches 
deep regardless of approach. 
Section 604.3.2 prohibits any 
other plumbing fixtures from 
being located in this clear space, 
except in residential dwelling 
units. The 2010 Standards, at 
section 304.3, allows the turning 
space to extend into toe and 
knee space provided beneath 
fixtures and other elements. 
Required maneuvering space for 
the entry door (inside the room) 
must be clear of all fixtures. If 
the door had both a closer and 
latch, section 404.2.4.1 and 
Figure 404.2.4.1(c) require 
additional space on the latch 
side. 
 
This layout is three point five 
percent (3.5%) smaller than the 
accompanying Plan-1A: 1991 
Standards Minimum with Out-
Swinging Door example.  

Comparison of Single-User Toilet Room Layouts 
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 2010 Standards 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Plan-1C: 2010 Stand-

ards Minimum with Out
-Swinging Door 

(entry door has both closer 
and latch) 

 
7’-0” x 5’-6” • 38.50 

Square Feet 
 
This plan shows the same typical 
features of a single-user toilet 
room that meets the minimum 
requirements of the 2010 Stand-
ards as Plan-1B does except the 
entry door has both a closer and 
latch. Because the door has both 
a closer and latch, a minimum 
additional foot of maneuvering 
space is required on the latch 
side (see section 404.2.4.1 and 
Figure 404.2.4.1(c) of the 2010 
Standards). 
 
This layout is six point two 
percent (6.2%) larger than the 
accompanying Plan-1A: 1991 
Standards Minimum with Out-
Swinging Door example. 

Comparison of Single-User Toilet Room Layouts 


